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recognized and protected by international law ? " Upon that topic 
the first speaker is Mr. Charles Cheney Hyde, of Chicago, who will 
npw address you. 



ADDRESS OJ? OHARLES CHENEY HYDE, OF CHICAGO, ILL., 

ON 

How Par is flie Position of Resident Aliens Recognized and Pro- 
tected by International Law. 

The position of the resident alien is here considered solely with 
reference to the scope and nature of his right to demand protection 
of the state against injury to his person or properly; or, conversely, 
with reference to the extent of the duty of the state of residence to 
protect the person or property of the alien from injury. In a broad 
sense this obligation on the part of the state may be described as a 
duty of doing justice, or a duty of jurisdiction. As the term juris- 
diction naturally refers to acts or processes connected with the judi- 
cial department of the government, the phrase duty of jurisdiction 
may be regarded by some as a poor description of the obligation to 
be performed by an executive or legislative department. It is be- 
lieved, however, that the term describes with exactness the situation 
of a state which, by reason of the -wrongful acts of any of its 
authorities, finds itself under an obligation to afford the alien a 
means of redress by judicial process. As the duty of the state to 
submit to the deeree of .an impartial court clothed with power to 
eward damages to the aggrieved alien, is a necessary consequence of 
the wrongful conduct of any department, the obligation is strictly 
jurisdictional in character, and so differs sharply from that of the 
individual tortfeasor towards the victim of his wrongdoing. 

According to our topic, the right of the alien, or the duty of the 
state of his residence, is to be tested by international law. The 
term international law is not here employed to describe a body of 
rules which writers, however learned and impartial, may have indi- 
cated as those which states ought to observe. The term is used to 
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signify what the United States, in its diplomatic correspondence, 
lias believed and asserted to be the duties or obligations which states 
ought to respect. From that source there is abundant testimony 
relative to the question for discussion. Whether we approve or dis- 
approve of the conclusions of our government, whether or not those 
conclusions are frequently irreconcilable, whether they defy analysis 
or indicate a trend in a definite direction, we, an American society, 
must not ignore them, unless we are prepared to admit that' the in- 
fluence of the United States among nations is inconsequential, or 
that it is exerted without regard for principles of justice. Happily, 
such is not the opinion of the world at large, or of this "Society. 
Therefore, there need be no apology for the attempt to ascertain 
what the United States believes to be the scope of the rights of 
a resident alien to demand protection for his person or property ; or, 
conversely, what the United States believes to be the extent of the 
duty of the state to protect his person or property from harm. 

Attention is called to certain situations that have arisen, not for 
the purpose of indicating a rule of law applicable to any given case, 
but rather to illustrate the reasonableness or unreasonableness of 
principles asserted or denied. 

The United States has never taken the position that one who ac- 
quires a residence in a foreign country does so at his peril, and 
thereby assumes the risk of ill-treatment by public authorities or 
private individuals. By common consent, each state is held re- 
sponsible for the possession of power sufficient to enable it to main- 
tain an adequate government within its territory. If a resident 
alien suffers harm by reason of the fact that the territorial sovereign 
either lacks such power, or is not disposed to employ it, the state is 
always regarded as failing in its duty. 

Instances where it is believed that a state has failed in its 
duty have arisen from the action or inaction of the executive, legis- 
lative, or judicial branches of the government. Frequently it has 
been the concerted action or inaction of two, if not all three depart- 
ments that has given rise to complaint. 
3 
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HARM CAUSED BY THE AUTHORITIES OF THE STATE ACTING 
DESIGNEDLY. 

By various processes, harm may be directed against a resident 
alien by the authorities of a state, acting designedly. Thus, for 
example, the judicial machinery of the government may be used 
as an instrument of oppression; the alien may be incarcerated for 
an extended period of time, without allegation of offense, or hope 
of release, or means of defense. 1 The local statutes intended for 
his protection may be violated or evaded ; - his trial may be con- 
ducted with palpable injustice, 3 and the decision of the court, ad- 
Terse to the prisoner, may be due to the caprice of an influential 
executive. 

Again, the legislative department may take direct steps to harm 
the alien. It may seek to deprive him of the right to invoke the 
protection of his own country unless he registers himself as one of 
its citizens ; * or it may attempt to discriminate against him by de- 
priving him of certain safeguards in the event of criminal prosecu- 
tion. Likewise, the executive department may, through any of its 
various agencies,, designedly cause him harm. Its soldiers may, 
with the consent of their superiors, wantonly plunder his estate ; B 
or they may beat him because of his refusal to perform certain acts 
cf manual labor. An executive decree may arbitrarily divest him 
of property duly acquired, by declaring the forfeiture thereof with- 
out judicial process. 7 

i See Mr. Frelinghuysen, Secy, of State, to Mr. Lowell, Minister to England, 
April 25, 1882, For. Eel. 1882» 230-233, Moore, Dig., VI, 275; also Mr. Bayard, 
Secy, of State, to Mr. Jackson. Minister to Mexico, July 20, 1886, MS. Inst. 
Mexico, XXI, 535, Moore, Dig., VI. 281. 

2 See ease of Dr. M. A. Cheek against Siain, Moore, Arbitrations, II, 1890-1008. 

3 See Mr. Evarts, Secy, of State, to Mr. Langston, Minister to Hayti, April 12, 
1878, MS. Inst. Hayti, II, 136, Moore. Dig., VI. 656. 

« See Mr. Fish, Secy, of State, to Mr. Foster. Minister to Mexico, July 16, 1875. 
MS. Inst. Mexico. XIX, 210, Moore, Dig., VI. 310. 

s See case of Jeannaud, Moore, Arbitrations. Ill, 3000; also Irene Roberts 
case. Ralston's Venezuelan Arbitrations, 142. 

« See case of Davis A. Backer in Hayti, For. Bel. 1907, H, 742-744. 

• Sec Mr. Bayard, Secy, of State, to Mr. Scott. Minister to Venezuela, June 23, 
18S7. MS. Inst. Venezuela, III, 574, Moore, Dig., VI, 724. 
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In each of the foregoing instances the acts of the agencies of the 
state, by whatsoever department committed, indicate a sheer abuse 
of power; and in each, the United States, like any enlightened na- 
tion, justly regards the alien as deprived of the protection demanded 
by international law. 

HARM CAUSED THROUGH NEGLIGENCE OF AUTHORITIES. 

More frequently, the alien suffers harm to his person or property 
through the omission or neglect of the, authorities of the state to 
take steps which would prevent the commission of wrongful acts by 
private individuals, or which would remove, if not lessen, the inju- 
rious consequences thereof. All of the departments of the govern- 
ment may be at fault. The typical case of' mob violence in the 
United States is illustrative. An alien charged with the commis- 
sion of a crime is arrested by the sheriff. The latter warns the 
governor of the commonwealth of the probable attempt to lynch tha 
prisoner, and therefore requests the aid of the militia. Delay fol- 
lows, no troops arrive, the expected mob appears, overcomes the 
sheriff, kills the alien, and vanishes. The coroner's inquest be- 
comes a farce, and the action of the grand jury, if one is impaneled, 
a travesty on justice. 2so one is indicted, no perpetrator is known 
or identified from whom damages may be recovered ; no municipality 
or other local agency is made pecuniarily responsible; and the 
Federal Government remains a passive though vitally interested 
spectator, and contents itself with devising ways and means with 
which to appease the family, if not the country of the victim. 

In such a situation the state fails to use the means at its dis- 
posal to prevent the action that it has had reason to anticipate; 
again, it fails to use those means to prosecute the wrongdoers; 
finally, it fails to use those means to make itself, or some financially 
responsible agent thereof, amenable to the courts, and thus leaver 
the family of the victim without any practical means of redress. 

Similar remissness on the part of the state oftentimes accompanies 
acts of violence directed against resident aliens by individual wrong- 
doers, or by small bands of brigands. The principle touching the 
responsibility of the state is in each case identical. Diplomatic 



discussion has, however, frequently proceeded' along unsatisfactory 
lines. 

While all are agreed that the state is not the guarantor of the 
safety of the resident alien, the scope of its duty to accord him 
protection has frequently heen obscured by ingenious attempts lo 
shield the nation from responsibility. 

There is an habitual and natural tendency to assert in diplomatic 
correspondence, that the propriety of the conduct of a state towards 
the resident alien is to be tested by its municipal laws, and par- 
ticularly by the provisions 'of existing statutes. Such an attempt 
always signifies that the state believes itself to be clothed with the 
right to pass upon the scope of its international duty, and thereby 
to make itself the sole judge of the propriety of its own conduct. 
The United States has always vigorously and justly opposed such a* 
claim. Thus Secretary Bayard, in the course of a note relative 
to Cutting's case, November 1, 1887, said : 

If a government could set up its own municipal laws as the final 
test of its international rights and obligations, then the rules of in- 
ternational law would be but the shadow of a name, and would 
afford no protection either to states or individuals. It has been 
constantly maintained and also admitted by the Government of the 
United States that a government can not appeal to its municipal 
regulations as an answer to demands for the fulfillment of inter- 
national duties. 8 

It may be observed that the duty of the state to the resident alien 
is. essentially international in character, notwithstanding the absence 
of diplomatic discussion respecting its scope or fulfillment. The 
connection between the alien and his own country is not necessarily 
severed by reason of his residence abroad. While that connection 
endures, failure on the part of the foreign state to accord him due 
protection is a failure of duty likewise towards his sovereign. By 
virtue, therefore, of his nationality, "the right of the alien to 
demand protection differs essentially in kind from that of the 
citizen who may be his neighbor. 

The admission that the existence or scope of the duty to the alien 

« For. Rel. 1887, 751, 753. 
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is one which the state of residence itself can not limit, entails serious 
and important consequences. It signifies, for example, that the 
state can not set up in defense of its conduct the failure on its 
part to employ the usual means that are at the disposal of every ter- 
ritorial sovereign. 

Those means are always supposed to include a legislative branch 
of the government capable of enacting laws that shall enable the 
state to fulfil scrupulously every international obligation (such as 
that to the alien). Lack of appropriate legislation can, therefore, 
never be relied upon to furnish an adequate excuse for the failure to 
prosecute the ringleaders of a mob in any portion of the national 
domain. The United States has been slow to appreciate the fact 
that this obligation rests upon itself, as well as upon its neighbors. 
Lack of legislation sufficient to enable the Federal Government to 
prosecute those who perpetrate outrages against aliens resident in 
the several States, still exposes our country to the just criticism of 
other Powers. Since President Harrison's appeal to Congress in 
1891, for aid to enable the Federal Government to perform its obli- 
gations undertaken by treaty, it has not been seriously urged that the 
absence of legislation shields the nation from the charge of a breach 
of duty in failing to prosecute by its own agencies the perpetrators 
of mob violence against aliens in the several States. To quote the 
words of Senator Root in his address before the Society last April : 

It is to be hoped that our government will never again attempt 
to save itself from responsibility for the enforcement of its treaty 
obligations to protect foreigners, by alleging its own failure to enact 
the laws necessary to discharge those obligations. 10 

In dealing with other countries the United States has firmly de- 
manded that there be exerted, when necessary, every means of gov- 
ernmental control that a state is supposed to possess. Turkey and 
Persia have, for example, been called upon to discover and capture 
murderers whose acts were committed in remote sections of those 

» See President Harrison. Annual Message, Dec. 0, 1891, quoted with approval 
by President McKinley, in his Annual Message, Dec. 5, 1899, For. Rel. 1899, xxiii. 
jo Proceedings of the American Society of International Law ( 1910) , IV, 25. 
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empires; 11 and Morocco to furnish the ransom necessary to release 
an American citizen from a powerful bandit. 12 

If the extent of the duty of the state towards the resident alien 
is to be measured by some external test rather than by a municipal 
standard, it follows that local statutory provisions designed for the 
protection of its own citizens do not necessarily indicate what the 
scope of the obligation of the nation may be. Discussion relative to 
this point has betrayed some confusion of thought. It has fre- 
quently been asserted by the officers of both our own and foreign 
governments that the alien, in matters concerning the pi'Otection of his 
life, and property, is entitled to no greater safeguards and to no 
better means of redress than may be accorded the citizens of the 
state. 13 In support of this assertion it is urged that states, 
especially the more enlightened ones, have established adequate 
judicial systems provided with ample means to protect all classes of 
individuals of whatsoever race and nationality, and therefore fully 
able to cope with any problems, civil or criminal, that are likely 
to arise. For that reason a state is usually satisfied if its citizens 
residing in a foreign country are given the benefits of the local law, 
and are not made the objects of discrimination. [Nations do not 
attempt to secure by treaty for their citizens resident abroad assur- 
ance of fuller protection than is accorded the citizens or natives of 
such foreign countries. Again, it has been forcibly 'observed that 
a two-fold system of laws making distinct provision for aliens 
and. citizens would be impracticable and burdensome. On the 
other hand, the grim fact has sometimes confronted the United 
States, that its citizens resident in a foreign country where they 
were accorded the fullest privileges given to subjects thereof, have, 

" See case of Frank Lenz in Turkey, For. Bel. 1895, II, 1257, Moore. Dig.. VI, 
792; also case of Rev. B. \V. Labaree in Persia, For. Bel. 1904, 057. 835, id. 1903. 
722, id. 1906, H, 1208, id. 1907, II, 941. 

is See case of Ion Perdicaris in Morocco, For. Bel. 1904, 496, Moore. Dig.. Vf. 
807. 

i» See Mr. Evarts, Secy, of State, to Sir E. Thornton, May 24, 1880. MS. Notes 
to Great Britain, XVIII, 295, Moore, Dig., VI, 819; Mr. Hay, Secy, of State, to 
the Austro- Hungarian Charge" d' Affaires ad interim, Feb. 4, 1899, For. Bel. 1898, 
152. Moore, Dig., VI, 874. 879. 
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nevertheless, been denied justice, because the territorial sovereign 
established or tolerated a system that simply failed to protect 
when protection was necessary. In such cases, the United States 
has taken the stand that the duty to the alien is not measured by the 
provision made for the citizen. Secretaries Frelinghuysen, Bayard 
and Blaine were of such opinion. It "will be remembered that Sena- 
tor Root, in his notable address before the Society last year, took 
the position that (to quote his words) : 

Each country is bound to give to the nationals of another country 
in its territory the benefit of the same laws, the same administration, 
the same protection and the same redress for injury which it gives 
to its own citizens, and neither more nor less ; provided, the protec- 
tion which the country gives to its own citizens conforms to the estab- 
lished standard of civilization. 14 

He expressed the opinion that the real ground of liability of the 
United States in the several cases of mob violence therein, was the 
fact that the United States had not done for the aliens what it 
would have done for its own citizens if its laws had been admin- 
istered as those citizens were entitled to have tbem administered. 

Whether it be said that the resident alien is entitled to no 
greater protection than the citizen, unless the state of residence fails 
to conform to a particular standard of civilization ; or whether it be 
said that each state is bound to accord to all persons within its ter- 
ritory, of whatsoever race or nationality, a degree of protection fixed 
by the consensus of opinion of enlightened countries, the result is 
the same. It emphasizes the fact that it is not an internal or 
municipal, but rather an external or international test, that deter- 
mines the scope of the right of the alien to protection ; and that what 
is provided for the citizen, never indicates what ought to be provided 
for the alien, unless the measures taken to protect the former com- 
ply with the international standard. That standard, according to 
the position of the United States, regards as inadequate, any local 
system that permits the citizen, under color of law, to be subjected 
to cruel or arbitrary treatment inflicted upon him with design; or 

"Proceedings of the American Society of International Law (1910), IV. 20. 
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which tolerates with unconcern the wrongs which individuals or 
mobs may perpetrate upon him. 

In a word, absence of appropriate legislation, or the lack of a 
judicial system sufficient to accord protection to persons generally, 
whether native or foreign, are tokens of the fact that the state has 
failed to exercise properly those functions of government for the 
clue employment of which it is held accountable by the outside world. 
If, by reason of such supineness, a resident alien suffers harm, 
whether at the hands of an individual or a mob, he is deprived of the 
protection to which he is entitled. In such case, the United States 
asserts that the state of residence, by failing to employ the means 
which it should have at its disposal to prevent the injury, or to 
prosecute the wi-ongdoer, fails likewise in its duty to the victim. 

Frequently a resident alien suffers harm through the act or omis- 
sion of an official, the responsibility for whose wrongdoing is denied 
by the state of residence, on the ground that the official is not the 
agent of the state, but of a local commonwealth, or some agency 
thereof. There is obviously a sharp distinction to be drawn in point 
of fact between the relations of the central government of a country 
such as the United States, to the officials of the several common- 
wealths that constitute the union; and the relations of the emperor 
of a country such as China towards the viceroys of the sevei*al 
provinces of that empire. Obviously in a country where by the 
organic or constitutional law, every official throughout the national 
domain is answei'able for. his conduct to the head of the state, no 
difficulty presents itself. In cases aiising in such countries, the 
state is held rigidly accountable for the wrongful acts of minor offi- 
cials, when acting within the scope of their duties. A more difficult 
problem arises in the United States when, for example, a health 
officer or a coi'oner of a particular commonwealth, commits an act 
within the usual scope of his employment, which wrongfully injures, 
possibly with design, the person or property of an alien. It will be 
remembered that President Hanison, in his appeal to Congress in 
1891, was of opinion that in the present state of the law, not mak- 
ing offenses against treaty rights to foreigners within the United 
States cognizable in the Federal courts, the police and judicial offi- 
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cers of the several States should be regarded as Federal agents. 15 
The true ground for his appeal was that experience showed that in 
numerous cases whei-e local officials of a State were called upon to 
take certain steps to protect aliens, those officials proved neglectful 
and inefficient. Because, therefore, he felt, as did his successors, 
Presidents iMcKinley, Roosevelt and Taf t, that the well-recognized 
duty towards the alien in such cases would be more conscientiously 
and efficiently performed by Federal agents and through the Fed- 
eral courts, appropriate legislation was urged. If we press this 
argument further, we are forced to the conclusion that it becomes 
the duty of the Federal Government, either to take into its own 
hands the performance of every international obligation with respect 
to resident aliens, or to assume responsibility for the proper fulfill- 
ment of each by the officials of a commonwealth. It is unnecessary 
to advert to the constitutional or other practical obstacles that might 
prevent the Federal Government from attempting direct super- 
vision of the fulfillment of numerous duties towards resident aliens 
now undertaken and oftentimes well undertaken, by agencies of the 
several States. Apart, however, from the question of expediency, 
it is believed that the United States is on principle hound to accept, 
as President Harrison pointed out, responsibility for the acts of 
State officials in so far as they relate to recognized duties towards 
resident aliens, in every situation where such officials are permitted 
to exercise their functions. This is true because no member of the 
family of nations is permitted to excuse its failure to perform an 
international duty, by the adoption of a form of government that 
renders performance difficult or impossible. If a state, by reason of 
the adoption of such a form, denies responsibility for certain acts on 
the ground that they were committed in a portion of its territory 
outside of its own control, and by an official not subject to its will, 
it encourages the state of the victim's nationality to have direct in- 
tercourse with the authorities of the locality where the wrong oc- 
curred. The former thereby invites attack upon what Secretary 
Hay well described (in a note with reference to China, July 3, 

>= See For. Bel. 1891, v, Moore, Dig., VT, 840. 
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1900), 1C as its "territorial and administrative entity.'' At the 
present time there is evidence of a disposition on the part of the 
United States to accept such a view. 

Another inquiry presents itself. If the resident alien is injured 
by the authorities of the state acting designedly, or through neglect 
to afford him due protection, is there not a further duty on the part 
of the nation to accord him a means of redress against the state 
itself? This can only he accomplished by some process whereby the 
state agrees to submit to its own tribunals the question relative to its 
own delinquency, and the amount of indemnity that should be paid. 
If it declines to refer the question to its courts^ the alien receives a 
further blow. 25fo right given him or to those dependent upon him, 
to proceed against the individual tort-feasor in any court, is a sub- 
stitute. The actual wrongdoer may escape identification, or he 
may be penniless. Such is too oftentimes the case. The true rea- 
son, however, for demanding that the state permit itself to be sued, 
is the fact that the alien has been harmed by the failure of the state 
to perform an acknowledged obligation. For that reason the state 
should, on principle, by some process of its own, offer the individual 
a judicial remedy against itself. 

It is outside of the scope of this paper to discuss either the cir- 
cumstances when the state of the alien's nationality ought to espouse 
his cause, or the procedure that should be followed in case the state 
of residence persists in its delinquency. It is not out of place, 
however, to observe that if the state within whose territory the alien 
has received harm through the wrongful conduct of its authorities 
does not accord a means of redress, by clothing its courts with 
power to declare the state to be at fault, and to pronounce judgment 
accordingly, it necessarily invites the interposition of the country 
of which the alien is a citizen. 

From the foregoing situations the following conclusions are 
suggested: 

The state fails in its duty to the resident alien, 

First: When his person or property is subjected to harm by the 
authorities of the state, acting designedly ; 

»« For. Rel. 1900, 299. 
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Secondly: When his person or property is subjected to harm by 
the acts of private individuals, through the failure of the state to 
employ the means at its disposal, either to prevent the wrong, or to 
prosecute the wrongdoers ; 

Thirdly: When the state, having failed in either of the fore- 
going duties, does not clothe its own tribunals with power to declare 
the state itself to be at fault, and to award compensatory damages. 

The President. Professor James F. Colby, of Dartmouth, was 
to have taken part in the presentation of this subject, but after mak- 
ing all his preparations to be here has been unfortunately detained 
by illness. 

The next subject on the program will be taken up at the opening 
cf the meeting tomorrow morning. We will now adjourn until 10 
o'clock tomorrow morning at this place. 



